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AN INTRODUCTION TO THE AMERICAN
CRIMINAL JUSTICE PROCESS
Reprinted from LaFave and Israel, Criminal Procedure (1985).

Variations in the Structure of the Process
A useful description of the American criminal justice process must begin by acknowledging that there is no single set of criminal justice procedures applied uniformly throughout this country. Variations exist both from jurisdiction to jurisdiction and from one type
of case to another within the same jurisdiction. In our overview, we will take note of a few
of the more significant variations, but our primary focus will be on the procedural pattern
followed for most cases in most jurisdictions. In this section, we will briefly examine three
structural elements that account for many of the variations in the process. If the overview
is read with these three elements in mind, the potential for minor or major variations at
each of the various steps in the process will be readily apparent.
(a) Allocation of State and Federal Authority. Under our system of federalism,
states bear the primary responsibility for defining and controlling criminal behavior. While
the federal government has adopted its own criminal code to deal with activities that extend
beyond state boundaries or have a special impact upon the operation of the federal
government, the vast majority of all criminal prosecutions in this country are based on
violations of state law, rather than federal law. Just as each state can shape its substantive
criminal code to fit the value judgments and traditions shared by its people, each can also
shape the procedures that will be used in enforcing that code. As a result, in many
respects, we have fifty-one different criminal justice processes, one for each of the states and
one for the federal government. Each jurisdiction's process must comply with federal
constitutional standards, but those standards, notwithstanding broad interpretation by the
courts, still cover only the most basic elements of the process. Individual jurisdictions
retain considerable autonomy in formulating their own procedural systems within the
framework of the constitutional standards.
Of course, the allocation of primary responsibility to the states does not necessarily have
to result in substantial variations from one jurisdiction to another. Though given considerable autonomy, the states could seek on their own initiative to achieve uniformity. In many
other fields, the states have done exactly that, usually by adopting model acts or by
modeling their law after a dominant federal provision. In the criminal justice field,
however, only a relatively small number of procedures have been standardized. 1 The states
1, Roughly half the states have adopted court rules
or codes of criminal procedure modeled after the Federal Rules of Criminal Procedure, but only a half-dozen of
those states largely track the provisions of the Federal
Rules. See Israel, On Recognizing Variations in State
Criminal Procedure, 15 Mich.J.L.Ref. 465, 485-86
(1982). Most of the "Federal Rules states" borrow substantially from the Federal Rules but differ from the
Federal Rules in their treatment of various procedures.
Id. at 486-490. Similarly, while certain Federal statutes (e.g., the Federal Bail Reform Act of 1966) have

served as a model for numerous state provisions, the
states relying upon a federal model frequently depart
from one or more of its basic provisions. Id. at 490.
The limited influence of federal models in shaping
state standards is attributable to several factors, but the
most significant probably are the differences in the
substantive law enforced at the federal and state level
and the differences in the institutional setting in which
that law is enforced. The crimes investigated and prosecuted by the federal government tend to have a somewhat different character than the crimes typically
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started with a common grounding provided by the English common law, but each state then
molded its procedure to fit its own needs. The result is fifty-one criminal procedure systems
that reflect a common core, but also reveal, at each step in the process, anywhere from a few
to a great many variations. Consider, for example, the jury utilized as a factfinder in all
fifty-one jurisdictions. In some aspects of jury practice, such as jury size, the law of the
different jurisdictions can be neatly categorized as following one of several basic patterns.
In other aspects of jury practice, however, such as the selection of jurors, state laws reflect a
wide range of variations.
The importance of particular differences in state laws, as they affect the overall process,
differs markedly from one variation to another. Some variations are major, having an
impact upon many other steps in the jurisdiction's overall process. Other variations,
however, are narrow and largely confined in impact. Indeed some have almost no impact,
since they relate primarily to terminology rather than substance.
(b) The Role of Discretion. Variations in the administration of the criminal justice
process exist not only between jurisdictions, but also within individual jurisdictions. The
variations that occur within a single jurisdiction are commonly the product of the significant role of discretionary authority in criminal justice administration. In most jurisdictions, substantial discretion is granted to officials at several key steps in the process. At the
very outset, police are given discretion in determining whether to expend their scarce
resources in the investigation of a particular complaint. If they do decide to investigate,
they then face a series of choices in their exercise of further discretionary authority. While
they may not use investigative practices prohibited by law, they also are not required to use
a particular investigative procedure simply because it is allowed under the law. Similarly,
while police may not arrest without proper grounds, they need not arrest simply because
they have proper grounds. If the police do arrest, the case then is presented to the
prosecuting attorney, who also has broad discretion. The prosecuting attorney has discretion as to whether to prosecute, and if he does prosecute, whether to do so to the maximum
extent permitted by law. The magistrate, who next receives the case, is granted considerable leeway in setting the terms of pretrial release (i.e., bail), although this discretionary
authority is subject to certain broad limitations. The trial judge also has considerable
discretionary authority, often subject only to prohibitions against arbitrary misuse. Indeed,
in some jurisdictions, the scope of most of the major aspects of pretrial procedure, such as
discovery and voir dire examination, depends largely on the discretion of the trial judge.
The extensive grants of discretion found throughout the criminal justice process necessarily produce some case-by-case diversity in the application of the process. The degree of
diversity will depend upon the extent to which similar officials share the same value
judgments, but it is almost certain that not all officials will exercise their discretionary
authority in the same way. In some instances, a particular agency, such as a prosecutor's
office, may seek to obtain uniformity in the exercise of discretion through administrative
regulations. Even if the individual agency is fairly successful, however, considerable
diversity will remain as between similar officials employed by different agencies. In our
step-by-step description of the process, we will note the major points at which discretionary
authority plays a significant role. At each of these points, it should be kept in mind, the
treated in the state systems. Federal prosecutions, for
example, involve a substantially smaller portion of offenses that might be classified as street crimes and a
substantially higher portion of offenses involving embezzlement or fraud. Illustrative of the differences in

institutional setting is the federal court criminal caseload which, though substantial, is considerably lees
than that carried by courts in almost all of the larger
states.
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manner in which the process is administered will vary considerably from one community to
another, and even from one official to another within the same community.
(c) Misdemeanor-Felony Distinctions. Another source of variations in the process,
particularly variations within a single jurisdiction, is the division commonly drawn between
the process applicable to major and minor crimes. 2 For the purpose of putting "the overview
in proper perspective, it is sufficient to recognize a few of the more significant distinctions,
starting with the apprehension of the offender. In many jurisdictions, police are subject to
a more restrictive arrest standard in making arrests for minor offenses. On the other hand,
in dealing with a minor offense, police often also have greater discretion to release the
offender upon issuance of a citation in lieu of taking him into custody. At the prosecution
stage, a distinction is drawn in the review of the prosecutor's decision to charge. The
defendant accused of a minor offense ordinarily is not entitled to either a preliminary
hearing or grand jury review-the two procedures commonly utilized in major offenses to
provide independent screening of the charging decision. At the trial stage, further differences appear. The charge on a minor offense will be triable before a lower court
magistrate, rather than a judge of a court of general jurisdiction. This distinction often
carries with it a wide range of procedural consequences. For example, in trials before a
magistrate, the jurisdiction may provide a smaller jury, deny pretrial discovery, and even
relax the ordinarily applicable rules of evidence.
In many jurisdictions, the line used to distinguish between minor and major offenses is
the substantive law's designation of an offense as a misdemeanor or felony. 3 Other
jurisdictions treat as minor crimes only certain misdemeanors, usually those punishable by
not more than a certain term of imprisonment (commonly six months or ninety days);
misdemeanors carrying higher terms are then treated in much the same manner as felonies.
Some jurisdictions will draw different lines for different purposes. Thus, the police officer's
authority to release on a citation may be limited to ninety-day misdemeanors while the
magistrate's trial authority may extend to all misdemeanors. For the sake of brevity, our
discussion of the separate treatment of minor offenses will assume a single dividing line
under which all misdemeanors are treated as minor crimes.

Variations in Chronology and Personnel
Along with variations in structure, our overview also will largely ignore variations in
both the chronology of the process and the personnel administering the process. Those
2. Our discussion of the treatment of minor crimes
excludes the ordinary traffic violation. In many jurisdictions, all but the most serious traffic violations (e.g.,
driving while intoxicated) have been decriminalized.
Indeed, even in those jurisdictions in which all traffic
violations are technically misdemeanors, the less serious traffic offenses often are governed by somewhat
different procedures than minor misdemeanors generally. On the other hand, our discussion does encompass
city ordinance violations in those jurisdictions in which
ordinances largely duplicate in substance and penalty
state misdemeanor provisions governing such offenses
as assault, petty theft, etc. Such ordinances commonly
are used as a basis for prosecution in lieu of the state
misdemeanor provisions (often because the fines collected for ordinance violations go to the city), with the
prosecution brought by the city attorney rather than
the local prosecutor. In jurisdictions of this type, the
procedure applied to ordinance violations is basically

the same as that applied to minor misdemeanors generally. See e.g., People v. Burnett, 55 Mich.App. 649, 223
N.W.2d 110 (1974); lll.-S.H.A. ch. 38, ffff 102-15.
3. American jurisdictions commonly use one of two
different standards in distinguishing between felonies
and misdemeanors. Some classify as felonies all offenses punishable by a maximum term of imprisonment
of more than one year; offenses punishable by imprisonment for one year or less are then misdemeanors.
Others look to the location of the possible imprisonment. If the offense is punishable by imprisonment in
a penitentiary, it is a felony; if punishable only by a jail
term, it is a misdemeanor. See W. LaFave and A. Scott,
Criminal Law § 26 (1972). As a matter of practice,
both dividing lines frequently produce the same result
since state correction codes commonly provide for imprisonment in the penitentiary if a sentence exceeds
one year and for imprisonment in jail if the sentence is
for one year or less.
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differences, however, may also substantially affect the character of the process. Two
jurisdictions may use the same procedure, but if each uses the procedure at a different stage
in the process, that procedure is likely to have a somewhat different role and impact in each
of the jurisdictions. Similarly, differences in personnel will produce differences in administrative style that affect the impact of a variety of procedures, particularly those dependent
upon the exercise of discretionary authority.
(a) Chronology. Our overview uses the sequence of procedural steps followed in the
typical criminal case. Certain cases, because of their special qualities, are not likely to
follow this typical chronology. For example, there are cases in which the prosecutor will
want to approve the police decision to proceed before the arrest is made. AB a result, both
the prosecutor's screening and the magistrate's screening (through the magistrate's issuance
of an arrest warrant) will have come before rather than after the arrest. Similarly, where
the grand jury's investigative authority is utilized, grand jury review occurs at the outset
and defendant usually will have been indicted before he is arrested. Such differences in
chronology mean that the arrest will play a more limited role than in the typical case,
where the police officer's warrantless arrest, made on his own initiative, constitutes the first
step in the decision to charge. This, in turn, has a bearing on the review procedure that
follows the arrest, and may also affect other elements of the subsequent procedure (e.g., the
setting of bail).
Putting aside exceptional cases, variations in chronology also will exist from one
jurisdiction to another. While the overview recognizes some of the more substantial
differences among jurisdictions, it ignores minor variations and even significant variations
followed in only a small group of jurisdictions. Thus, it should be kept in mind that both
the chronological variations mentioned in our step-by-step overview and many others not
mentioned there may play a fairly substantial role in determining the overall shape of the
process in a particular jurisdiction. 4
(b) Personnel. Throughout most of the overview, we will not be drawing distinctions
between persons who occupy a particular position in the administration of the process. We
will refer simply to "police," "prosecutors," "defense counsel," "magistrates," and "trial
judges," without further description of the individual official. It should be kept in mind,
however, that each of these groupings encompasses a wide range of officials. Even within a
' single jurisdiction, there may be several different types of agencies assigned to policing,
judging, and lawyering, and the performance of the particular role is often influenced by the
structure of the agency as well as the actor's own attitudes and capabilities.
Perhaps the broadest range of organizational differences is found in police agencies. The
~
term "police" encompasses all governmental officials who have been given primary responsibility for the enforcement of one or more criminal statutes and the special enforcement
authority (e.g., arrest authority) that goes with that responsibility. Included within this
group are officers of such varied agencies as the Federal Bureau of Investigation, the state
police, the county sherifrs department, and the local township or city police department.
The term also encompasses officers of various "specialized" agencies that have authority to

t.·

4. In addition to ignoring variations in chronology
for exceptional cases and atypical jurisdictions, a stepby-step overview, such as that presented here, also
suffers from its treatment of each step as if it were
started and completed at a single point in the process.
While some steps have definite starting and ending
points, others are ongoing procedures. Investigatory

procedures, for example, do not always stop with the
filing of charges, but may continue on through to the
time of trial. Similarly, the prosecutor's decision to go
forward with the charges, though made initially at a
particular point in the proceeding, is ongoing in the
sense that it is subject to reconsideration at various
subsequent stages in the proceedings.
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enforce only a limited group of criminal laws (e.g., state conservation officers or federal
secret service agents) or to enforce the criminal code in a quite limited geographic area (e.g.,
park police).5 Altogether, there are approximately 20,000 different police agencies in this
country.
While the police role is performed by the widest variety of officials, there also is
considerable diversity among prosecuting agencies. In most state cases, the prosecuting
agency will be the office of the local prosecuting attorney (also called a "district attorney,"
"state's attorney" or "county attorney"). The local prosecutor ordinarily is elected from,
and has jurisdiction over all crimes committed within, a local prosecutorial district consisting of one or more counties. In a large number of states, however, the local prosecutor's
jurisdiction is not exclusive; the attorney general also has the authority to initiate
prosecutions for at least certain types of crimes. Indeed, in three states, there are no locally
elected prosecutors, and the attorney general has full responsibility for all prosecutions.
Also, where local ordinance prosecutions are used in lieu of state misdemeanor prosecutions,
the prosecutor ordinarily will be the city or township attorney rather than the local
prosecuting attorney. In federal prosecutions, the prosecutor usually will be an assistant
United States Attorney, but certain types of prosecutions also are brought by other divisions
of the Justice Department (e.g., antitrust).
In both federal and state systems, the role of the defense lawyer is performed by
basically two groups of lawyers, private practitioners and attorneys in public defender
agencies. Private practitioners vary considerably in their practice arrangements both as to
the type of clients and type of criminal cases handled. Public defender agencies, on the
other hand, represent only indigents and ordinarily handle a wide range of offenses. Those
agencies usually are part of the state or local government, though some are private,
nonprofit organizations that contract with the government to provide defender services.
Within the judiciary, the widest diversity is found among those judicial officials we will
describe as "magistrates." Magistrates commonly exercise full jurisdiction, including trial
jurisdiction, over minor offenses, and jurisdiction over the preliminary steps (usually
warrant issuance, first appearance, and preliminary hearing) in the processing of higher
level offenses. In the federal system, the magistrate's functions are performed by United
States magistrates, judicial officers appointed by the District Court. In several state judicial
systems, magistrates are judges of courts of general jurisdiction, assigned to a special
magistrate's division of that court. More frequently, magistrates are judges of courts of
limited jurisdiction, commonly titled 'Justice of the peace courts." In many states, a
magistrate court will be a court "not-of-record," and convictions for minor offenses in that
court therefore will be subject to review by a trial de novo before the general trial court
rather than by the traditional form of appellate review on the trial record. 6
5. Substantial variations exist not only among the
different types of police agencies, but also among the
officers employed by particular agencies. For example,
within local police agencies, there will be considerable
variation among officers, depending in part upon their
unit, in their experience in dealing with the various
police investigative practices noted in our step-by-step
overview. In most local departments, the bulk of the
police manpower tends to be assigned to the patrol
division, and patrol officers perform an especially wide
range of functions, including many related to social
services and traffic control. Typically, less than 10
percent of that division's time is devoted to the investi-

gation of major crimes. On the other hand, officers in
the detective division will devote a substantial percentage of their efforts to criminal investigation. The end
result is that only a small portion of the officers in a
local police department may have substantial experience in felony investigations.
6. Historically, courts not-of-record lacked the capacity to prepare a transcript of their trials. Without that
record, their convictions could not be subjected to the
traditional form of appellate review. Accordingly,
when the conviction was appealed, the higher court
simply gave the case de novo consideration through a
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Considerably less variation exists among the general trial courts. These are the courts
with trial jurisdiction over felonies and over any misdemeanor cases that may be beyond the
jurisdiction of the magistrate court. In the state systems, the general trial courts commonly
are known as "superior courts," "district courts," or "circuit courts." In the federal system,
the general trial court is, of course, the United States District Court.

An Overview: The Steps in the Process
In this section, we will describe briefly the major steps taken in the processing of a
criminal case. Our focus, as noted previously, is on the processing of a "typical case" in a
"typical jurisdiction." This means that our description basically is limited to those procedures employed by most states in processing most of their felony and misdemeanor cases.
Where no single procedural pattern is followed by a substantial majority of the states, we
will note the major alternatives followed by significant groups of states. However, variations adopted by only a few states, or variations applied only to a limited class of cases, are
largely ignored.
While our primary objective in this section is to provide an overview of the interrelated
procedural steps that constitute the total process, we have also sought to provide some
indication of the significance of the different steps as measured in quantitative terms. This
hopefully will assist the reader in gauging the practical significance of the various legal
standards discussed in the subsequent chapters. While some of these standards relate to
procedures employed in the vast majority of criminal prosecutions, others concern procedures utilized in fewer than even one percent of all prosecutions.
(a) Step 1: The Report of the Crime. The criminal justice process usually starts when
the police receive information concerning the possible commission of a crime. The police
may obtain that information either through their own observations or from the reports of
interested citizens. In either case, if it appears likely that a crime was committed, the
offense will be recorded in the police files as a "reported" crime (and will be listed
statistically as an offense "known to the police").7
Surprisingly, we have somewhat limited data on the exact distribution of reported crimes
in this country. The data is adequate, however, to provide a rough estimate of the likely
distribution of reported offenses in a typical industrial state. Approximately 60 percent of
all reported crimes will relate to the taking or destruction of property. The major offenses
in this group will include the various forms of theft (perhaps 50 percent of all property
offenses), burglary (15 percent), and vandalism (15 percent). Assaults of all varieties,
ranging from assaults with weapons to simple assaults, may provide an additional 10
percent of the reported crimes. Offenses relating to the use of alcohol and drugs (e.g., public
drunkenness, possession of drugs, and driving under the influence) are likely to constitute
new trial. Today, magistrate courts not-of-record often
have the facilities to provide a verbatim transcript of
their proceedings, but convictions in those courts remain subject to review by a trial de novo before a trial
court of general jurisdiction. The trial de novo procedure has been retained, in large part, due to concern
that a person convicted of a misdemeanor should be
entitled to a more formal and thorough trial than is
provided in courts not-of-record. Magistrates in such
courts often are not lawyers, and they may apply the
rules governing trials only in a rather loose fashion. In
over half of the states, at least some of the state's
magistrate courts are not-of-record.

7. The National Crime Survey (a study based on a
sample of 60,000 households) indicates that, at least as
to the seven offense categories covered in the F.B.I.'s
annual summary of reported offenses (The Uniform
Crime Reports), less than half of the offenses committed
are reported to the police. However, the ratio of reported to actual crimes varies substantially with the offense. Thus, while there may be three burglaries committed for each one reported, almost every motor vehicle theft is reported.
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another 10 percent of the reported offenses. The remaining 20 percent of the reported
crimes will be spread over a variety of offenses. Included in this group are the most serious
violent felonies, such as robbery (likely to constitute 2 to 4 percent of all reported offenses),
and murder and forcible rape (each likely to fall below one-half of one percent).
(b) Step 2: Pre-arrest Investigation. Once the police become aware of the possible
commission of a crime, they must determine (1) whether the crime actually was committed
and (2) if it was, whether there is sufficient information pointing to the guilt of a particular
person to justify arresting and charging him. Pre-arrest investigative procedures are
designed to answer these questions and to collect evidence that may be helpful in establishing guilt at trial. 8 The particular procedures used will vary with the circumstances of the
crime. In some instances, a police officer will observe a crime being committed in his
presence and will make an arrest "on the spot." In such cases, the pre-arrest investigation
consists of no more than the officer's initial observation. In other cases, the officer will
observe activity that is suspicious, though not necessarily criminal, and will seek further
information to determine whether to make an arrest. Where an alleged offense has been
called to the officer's attention by an interested citizen, the officer also is likely to seek
further information.
Where additional information is sought, the officer may utilize a variety of investigatory
techniques to gather that information. Perhaps the most common is to question the
suspect. Pre-arrest questioning may be accompanied by the temporary detention of the
suspect on the street or at home, but does not involve taking him into custody, as occurs
with an arrest. The scope of the officer's questioning may range from merely asking the
suspect to identify himself to asking him to respond to an accusation made by others.
Where the crime investigated involved violence, or there is some other reason to believe the
suspect could be armed, the officer may undertake some sort of search of the temporarily
detained suspect (usually a pat-down or "frisk" of the suspect's outer clothing). In a small
percentage of these police-suspect encounters, the officer also may search the car of a
suspect who was stopped while driving.
Along with the police-suspect encounter, the other common pre-arrest investigatory
techniques are the interviewing of witnesses (including the victim) and the examination of
the scene of the crime. In certain types of cases (e.g., homicides and burglaries), that
examination may include the collection of physical evidence (e.g., fingerprints) that will be
subjected to scientific analysis. For other offenses, commonly those committed by specialized professional criminals, police informants may be contacted for information concerning
possible offenders. Thorough searches of homes and offices, and electronic eavesdropping
through wiretaps and similar devices, are also used in certain types of investigations. These
procedures, however, commonly require prior judicial authorization through the issuance of
a search warrant.
(c) Step 3: The Arrest. Once the officer has acquired sufficient information to justify
arresting a suspect, the arrest ordinarily is the next step in the criminal justice process. An
8. Not all pre-arrest investigations are aimed at
previously committed offenses. In dealing with certain
crimes, such as vice offenses, the police often use undercover agents and other investigative techniques aimed
more at anticipated future crimes than at previously
committed offenses. Also, not all pre-arrest investigations directed at past offenses are conducted by the
police. The prosecutor, utilizing the aid of the grand

jury, will conduct investigations of those offenses that
are most readily solved through the use of grand jury's
special investigative powers, such as its subpoena authority. Both the future-offense investigation and the
grand jury investigation are exceptions to the general
rule, however, and represent a very small percentage of
all pre-arrest investigations.
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arrest generally occurs when the officer takes the suspect into custody for the purpose of
transporting him to the station and there charging him with a crime. 9 Although an arrest
may be authorized in advance by a judicially issued warrant, the vast majority of all arrests
are made on the officer's own initiative, without a warrant.
As with reported crimes, arrests will be distributed over a variety of offenses. The
distribution of arrests will differ substantially from the distribution of reported crimes,
however, because some reported crimes are more likely to lead to arrests than others. 10
While the exact distribution will vary with the individual jurisdiction, a general pattern
emerges that roughly fits most jurisdictions. Typically, only 20 to 30 percent of the arrests
will be for felonies, with the remainder being for misdemeanors. Though the theft group of
offenses constitutes the number one category of reported crimes, it will rank behind the
alcohol/drug offenses as a basis for arrests. In those jurisdictions that continue to treat
public drunkenness as a crime, that offense alone, even where not enforced with full vigor,
can account for 20 percent of all arrests. When that 20 percent is added to arrests for
driving under the influence and for possession or sale of drugs, over one-third of all arrests
are likely to be attributable to alcohol/drug offenses. The theft offenses are then likely to
account for an additional 25-30 percent of the arrests. A substantial percentage of the
arrests, perhaps as high as 20 percent, will be for public disorder misdemeanors, such as
simple assaults, vandalism, and disorderly conduct. Less than 10 percent will be for serious
felony offenses against the person, with aggravated assault and robbery likely to account for
2 percent each and forcible rape and murder for less than one-half of one percent each. The
remaining arrests, approximately 10 percent, will be spread over a wide variety of offenses,
including arson, nonviolent sex offenses, and possession of weapons.
A substantial percentage of the persons arrested, typically 20 to 30 percent, will be
within the age limit for juvenile court jurisdiction. Ordinarily, juvenile arrestees will be
separated from the adult arrestees shortly after their arrest. From this point on, we will
assume that we are dealing only with the adult arrestees.
(d) Step 4: Booking. Immediately after making an arrest, the arresting officer usually
will search the arrestee's person and remove any weapons, contraband, or evidence relating
to a crime. He then will arrange for the transportation of the arrestee to the police station,
a centrally located jail, or some similar "holding" facility. It is at this facility that the
arrestee will be taken through a process known as "booking." Initially, the arrestee's
name, the time of his arrival, and the offense for which he was arrested are noted in the
police "blotter" or "log." The arrestee then will be photographed and fingerprinted.
Typically, he also will be informed of the charge on which he has been booked and will be
allowed to make at least one telephone call. When booked on a minor offense, he may be
able to obtain his release on "stationhouse bail," i.e., by posting cash as a security payment
and promising to appear before a magistrate at a specified date. Persons arrested on
9. As an alternative to the traditional "custodial
arrest," many jurisdictions grant the officer discretion
to briefly detain a person subject to arrest and to then
release him upon issuance of a citation (sometimes
called an "appearance ticket"). This alternative is most
commonly authorized for misdemeanor offenses, and
sometimes is limited to particular types of misdemeanors.
10. The "arrest-clearance" rate for reported crimes
(which is basically the percentage of reported offenses
resulting in the arrest of a suspected offender) varies

from over 90 percent for some offenses to less than 20
percent for others. Those crimes that tend to come to
the attention of a police officer through his personal
observation of the crime usually have the highest arrest-clearance rates. Substantially lower rates are
found for offenses that become known to the police
primarily through victim reports. Here, the most significant factor will be the victim's ability to identify the
offender. Thus, the arrest-clearance rate for burglary
(20 percent) is far less than that for aggravated assault
(over 60 percent).

8

INTRODUCTION

serious offenses, and those arrested on minor offenses but unable to gain their release, will
remain at the holding facility until ready to be presented before a magistrate (see step 8).
Ordinarily, they will be placed in a "lockup," which usually is some kind of cell. Before
entering the lockup, they will be subjected to another search, more thorough than that
conducted at the point of arrest. This search is designed primarily to inventory the
arrestee's personal belongings and to prevent the introduction of contraband into the
lockup.
(e) Step 5: Post-arrest Investigation. The extent of the post-arrest investigation will
vary with the fact situation. In some situations, such as where the arrestee was caught
"red-handed," there will be little left to be done. In other situations, police will utilize
many of the same kinds of investigative procedures as are used before arrest (e.g.,
interviewing witnesses, searching the suspect's home, and viewing the scene of the crime).
Post-arrest investigation does offer one important investigative source, however, that
ordinarily is not available prior to the arrest-the person of the arrestee. Thus, the
arrestee may be placed in a lineup or simply taken to a place where a witness can view him
individually (a "showup"). He may be required to provide handwriting or hair samples that
can be compared with evidence the police have found at the scene of the crime. He also
may be questioned at length about the crime for which he was arrested and any other crime
thought to be related. Although we do not have precise data on these post-arrest procedures involving the arrestee, the best available estimates indicate they are not applied to
the vast majority of arrestees. In most communities, they are used almost exclusively in
the investigation of felony cases and even then not in most of those investigations.
(t') Step 6: The Decision to Charge. Sometime between the booking of the arrestee
and his presentation before a magistrate, there will be a review of the decision to file
charges. Initially, the police officer making the arrest fills out an arrest report, which is
reviewed by a higher ranking police officer. That officer may conclude either that charges
should not be brought or that they should be based on a lower level offense than that for
which the arrestee was booked. The decision not to charge may be based upon the officer's
conclusion that there is insufficient evidence or that the particular offense can more
appropriately be handled by a "stationhouse adjustment" (e.g., in the case of a fight among
acquaintances, a warning and lecture may be deemed sufficient). If the officer decides
against prosecution, the arrestee may be released from the lockup on the officer's direction
(although some departments follow the practice of seeking prosecutor approval before
releasing felony arrestees). In some jurisdictions, the police will drop as many as 10 to 15
percent of their arrests (predominantly misdemeanor arrests) at this point.
The second review of the decision to charge is usually the review by the prosecuting
attorney. Prosecutor offices vary considerably, however, both as to the timing and extent of
their review. In some jurisdictions, prosecutors regularly screen all felony and misdemeanor cases before charges are filed with the court. In other jurisdictions, pre-charge prosecutorial review is limited to exceptional cases, primarily those in which the police seek the
prosecutor's advice. Here, the primary prosecutorial screening occurs sometime after
charges have been filed. In the case of felonies, the prosecutor may not review the case
until he is required to present it at a preliminary hearing or a grand jury screening. In
misdemeanor cases, the prosecutor may not review the case until it goes to trial (and thus
he may never screen misdemeanor charges to which the defendant pleads guilty). Still
other jurisdictions prefer a midway position, with prosecutors undertaking a pre-charge
screening of all felony cases, but utilizing a post-charge review for all but the most serious
misdemeanors.
9

AMERICAN CRIMINAL JUSTICE PROCESS

The timing of the screening is likely to have an impact upon the scope of the screening,
as prosecutors tend to have less information available to them the earlier their review is
undertaken. However, even among prosecutors utilizing the most prompt post-arrest
screening, there is considerable variation in the sources considered in deciding whether to
charge. The practice ranges from prosecutors who read only the police reports to those who
regularly interview the police officer and often the victim of the crime as well.
Prosecutor offices also vary in the weight that will be given to a particular factor in
determining whether to prosecute. The most significant factor, of course, is the strength of
the evidence. If the evidence clearly is insufficient to gain a conviction, the case will be
dropped. Similarly, if the evidence will support only a lesser offense than that suggested by
the police, the charge will be reduced. Where the evidence arguably is sufficient to support
the requested charge, the prosecutor will then turn to other factors that might suggest the
case is inappropriate for prosecution in light of the equities of the situation and the overall
caseload of the prosecutor's office. Such factors include the harm caused by the offense, the
victim's attitude toward pressing the case, the arrestee's criminal record, and the adequacy
of alternative remedies. 11 It is in the consideration of these factors that differences between
prosecutors are most likely to be significant.
Though we can hardly characterize any particular pre-charge screening program as
typical of most jurisdictions, a fairly common pattern is found in the eventual results of the
overall screening carried on through the entire criminal justice process. In the end, at least
as to felonies, the cases against 30 to 60 percent of all arrestees will be dropped as a result of
such screening. 12 If only a small percentage of the felony cases are rejected at pre-charge
screening, then there will be a much higher percentage rejected at subsequent stages when
the prosecutor engages in more thorough screening.
To some extent, the prosecutor's post-charge screening will give greater weight to the
sufficiency of the evidence, but the prosecutor is still free to consider all of the factors that
are considered in pre-charge screening. If the prosecutor decides in his post-charge
screening that the case does not merit prosecution, he will file a motion to terminate the
prosecution (a nolle prosequi motion), which will be granted almost automatically by the
court. In jurisdictions in which pre-charge screening is not extensive, post-charge screening
may account for the disposition of more charges than any other step in the criminal justice
process. In New York City, for example, where only one percent of all felony arrestees are
rejected for prosecution at the pre-charge stage, approximately 40 percent of all charges are
subsequently rejected through post-charge screening, usually before the cases reach the trial
court. Secondary screening also can be quite significant in jurisdictions with extensive
pre-charge screening. In the District of Columbia, for example, the cases against 21 percent
11. Many prosecutor offices have developed precharge "diversion programs" that provide a formal
structure for the prosecutor's refusal to charge notwithstanding sufficient evidence. Under these programs,
certain types of charges (usually misdemeanors) will not
be prosecuted if the arrestee agrees to comply with
specified "rehabilitative conditions" (e.g., making restitution to the victim, maintaining regular employment,
etc.). Other prosecutors prefer not to tie the decision to
charge to such conditions. They will bring charges and
then seek to have the rehabilitative conditions imposed
as conditions of probation following conviction.

12. The limited data available on the disposition of
misdemeanor arrests indicates that a high percentage of
misdemeanor cases also are rejected as a result of
prosecutorial screening, but those figures are much
more difficult to evaluate. In some jurisdictions, for
example, post-charge dismissals may include situations
in which defendants charged with offenses such as
public drunkenness are allowed to forfeit their bail,
with the charges against them then being dismissed-a
practice that amounts, in effect, to imposing a fine
without a conviction record.
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of the arrestees are rejected by an initial decision not to charge, but then an additional 29
percent are dismissed after charges are brought on nolle prosequi motions. 13
Statistics on charge reductions reflect a less consistent pattern than that characterizing
dismissals. The percentage of reductions attributable to the screening process varies
considerably, but prosecutors have been known to reduce the offense from that designated
in the police booking in as many as 30 percent of the felony cases subjected to pre-charge
screening. In many jurisdictions, certain types of felony arrests, most notably those
involving non-professional thefts, are almost automatically reduced to misdemeanors (e.g.,
first-offense shoplifting reduced to petty theft). While most reductions occur before the
initial charge is filed, a substantial number of reductions often occur later in the proceedings on the prosecutor's motion. Where plea bargaining takes the form of a charge bargain
rather than a sentence bargain (see step 12), most of the later reductions are likely to be
attributable to plea bargaining rather than post-charge prosecutorial screening.
(g) Step 7: Filing the Complaint. Assuming that the pre-charge screening results in a
decision to prosecute, the next step in the criminal justice process is the filing of charges
with the magistrate court. Typically, the initial charging instrument will be called a
"complaint." In misdemeanor cases, which may be tried before the magistrate court, the
complaint will serve as the charging instrument throughout the proceedings. In felony
cases, on the other hand, the complaint serves to set forth the charges only before the
magistrate court; an information or indictment will replace the complaint as the charging
instrument when the case reaches the general trial court. The complaint ordinarily
includes a brief description of the offense and is sworn to by a complainant. The
complainant usually will be either the victim or the investigating officer. When an
officer-complainant did not observe the offense being committed, but relied on information
received from the victim or other witnesses, he will note that the facts alleged in the
complaint are based on "information and belief."
In most jurisdictions, at some point between the filing of the complaint and the first
appearance (see step 8), the magistrate will conduct an ex parte review of the case. The
purpose of this review is to ensure that the arrest and complaint are supported by sufficient
incriminating information to establish probable cause to believe the defendant committed
the crime charged. The magistrate's review may be based on the complaint itself where the
complaint alleges the facts establishing probable cause (e.g., that the complainant observed
the offense). In other cases, it may be based on a police officer's affidavit setting forth
available information establishing probable cause. In some jurisdictions, the magistrate
also may base his determination upon a brief oral statement presented by the complainant.
If the magistrate finds that probable cause has not been established, he will direct the
prosecution to promptly produce more information or release the arrested person. Such
instances tend to be quite rare, however. 14
13. Vera Institute, Felony Arrests: Their Prosecution and Disposition in New York City's Courts 6-19 (2d
ed. 1981); B. Forst, J. Lucanovic, and S. Cox, What
Happens After Arrest? 39 (1977). One factor that often
leads to the dismissal of a case that was approved at
pre-charge screening is a "change of heart" by the
victim. Id. at 23-77. This factor is especially significant for those cases in which the victim is likely to have
had a previous acquaintance with the arrestee (a common situation, for example, in aggravated assault
cases). See Vera Institute, supra, at 27--42, 65-76.

14. In many states, if the defendant was arrested
without a warrant (as is usually the case), the magistrate will issue an arrest warrant after finding probable
cause. Since the defendant has already been arrested,
the warrant is not being used here for its traditional
function of obtaining prior judicial approval for the
arrest. Instead, the post-arrest warrant serves simply
to provide judicial authorization for continuing to hold
the arrestee in custody. In most jurisdictions, the postarrest issuance of a warrant is viewed as an unnecessary formality, and the magistrate's finding of probable

11

AMERICAN CRIMINAL JUSTICE PROCESS

(h) Step 8: The First Appearance. After the complaint has been filed and reviewed,
the arrestee (who is now formally a defendant) is presented before the magistrate. This
proceeding before the magistrate usually is described as the "first appearance," although
some jurisdictions call it the "initial presentment" or the "arraignment on the warrant."
Where the arrested person was released by police on a citation or stationhouse bail, the first
appearance will not be scheduled until several days after the arrest. In most instances,
however, the arrestee will still be in custody, and state law will require that he be brought
before the magistrate without unnecessary delay. Ordinarily, the time consumed in
booking, transportation, reviewing the decision to charge, and limited post-arrest investigation makes it unlikely that the arrestee will be presented before the magistrate until at
least several hours after his arrest. Thus, if the magistrate court does not have an evening
session, a person arrested in the afternoon or evening will not be presented before the
magistrate until the next day. If arrested on a Friday or a weekend, he will not be
presented until the next Monday, unless the magistrate court has a special weekend session.

The first appearance often is a quite brief proceeding. Initially, the magistrate will
make certain that the person before him is the person named in the complaint. The
magistrate then will inform the defendant of the charge in the complaint and will note
various rights that the defendant may have in further proceedings. The range of rights
mentioned will vary from one jurisdiction to another. Commonly, the magistrate will
inform the defendant of his right to remain silent and warn him that anything he says in
court or to the police may be used against him at trial. The magistrate also will inform the
defendant of his right to be represented by counsel and his right to appointed counsel if he
is indigent. Although the timing varies, most jurisdictions at least initiate the process of
providing counsel for the indigent at the first appearance. The magistrate first will
determine that the defendant is indigent and desires the assistance of appointed counsel.
The magistrate then will either himself arrange for representation by the public defender or
appointed private counsel or notify the judge in charge of appointments.
Other aspects of the first appearance are likely to depend upon whether the defendant is
charged with a felony or misdemeanor. In the felony case, the magistrate will advise the
defendant of the next step in the process, the preliminary hearing, and will set a date for
that hearing unless the defendant desires to waive it. If the defendant is charged with a
misdemeanor, he will not be entitled to a preliminary hearing (or a subsequent grand jury
review). The misdemeanor charge is triable to the magistrate, and the magistrate therefore
can proceed with a misdemeanor case in the same fashion as a general trial court receiving
a felony case. For the misdemeanor, the first appearance becomes an arraignment on the
complaint, equivalent to the arraignment on the information or indictment in a felony case
(see step 12). 15
cause will combine with the complaint to authorize
continuing custody.
15. The initial step in the magistrate's arraignment
of the misdemeanor defendant involves an explanation
of available pleas to the charge stated in the complaint
and an entry of a plea to that charge. While most
misdemeanor defendants eventually plead guilty, many
will not do so at the first appearance since they have
not yet had the opportunity to consult with counsel or
others (e.g., relatives) whose advice might be sought.
They will plead not guilty or will be allowed to defer

entry of their plea to a later date. In a jurisdiction
relying primarily on post-charge screening, a substantial percentage of the misdemeanor cases will be reviewed by the prosecutor and dismissed on his motion
prior to the defendant's next scheduled court appearance. For the cases that survive this screening, the
rate of guilty pleas is likely to be between 80 and 95
percent. For these defendants, the next step in the
process is sentencing (see step 15). For the 5 to 20
percent of the surviving cases that go to trial, the next
step will be the filing of pretrial motions (see step 13).
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The final function of the magistrate at the first appearance is to set bail (i.e., set the
conditions under which the defendant can obtain his release from custody pending the final
disposition of his case). If the defendant obtained his release previously by posting
stationhouse bail, the magistrate will merely review that bail. In felony cases, the
defendant ordinarily will still be in custody and the magistrate will be making the initial
decision on bail. At one time, bail was limited almost entirely to the posting of cash or a
secured bond, purchased from a professional bondsman. Today, the defendant may also be
able to obtain his release by depositing with the court cash equal to 10 percent of the
amount of the bond set by the magistrate. Indeed, several states make such extensive use
of the 10 percent alternative that they have effectively eliminated the role of the professional bondsman. In addition, courts today frequently authorize release upon the defendant's
unsecured promise to appear (commonly called "release on personal recognizance" or
"personal bond"). In some jurisdictions, as many as one-third of all defendants are released
under this procedure. Overall, however, even in jurisdictions that make liberal use of the
various bail alternatives, as many as 30 percent of all felony defendants are unable to make
bail and therefore remain in jail pending the disposition of their case. In misdemeanor
cases, the percentage remaining in custody will be much lower, very often less than 10
percent.
(i) Step 9: Preliminary Hearing. Following the first appearance, the next scheduled
step in a felony case ordinarily is the preliminary hearing. In many jurisdictions, however,
a substantial portion of the felony caseload will be disposed of during the period (usually one
or two weeks) between the first appearance and the scheduled preliminary examination. As
mentioned previously, where the primary screening by the prosecutor occurs after charges
are filed, a substantial number of felony charges are likely to be dismissed or reduced to a
misdemeanor during this period. Even for those felony charges that remain, a preliminary
hearing will not necessarily be held. The defendant ordinarily may waive his right to a
preliminary hearing, and it is not unusual for a substantial percentage (e.g., 20-30 percent)
to waive, usually because they intend to plead guilty. Also, even if the defendant desires a
preliminary hearing, state law allows the prosecutor to bypass the hearing in a significant
number of states. 18
Where the preliminary hearing is held, it will provide, like grand jury review, a
screening of the decision to charge by a neutral body. In the preliminary hearing, that
neutral body is the magistrate, who must determine whether, on the evidence presented,
there is probable cause to believe that defendant committed the crime charged. Ordinarily,
the magistrate will already have determined that probable cause exists as part of the ex
parte screening of the complaint (see step 7). The preliminary hearing, however, provides
screening in an adversary proceeding in which both sides are represented by counsel.
Jurisdictions vary in the evidentiary rules applicable to the preliminary hearing, but most
require that the parties rely primarily on live witnesses rather than affidavits. Typically,
the prosecution will present its key witnesses and the defense will limit its response to the
cross-examination of those witnesses. The defendant has the right to present his own
16. In almost all of the "indictment jurisdictions"
(see step 10), the prosecutor can bypass the preliminary
hearing by taking the case directly before the grand
jury. In the federal courts, this route is taken so
frequently that preliminary hearings are a rarity in
many districts. In the typical indictment jurisdiction,
however, preliminary hearings are bypassed only in a
limited class of cases (e.g., murder prosecutions), and

most felony cases go through both a preliminary hearing and grand jury screening. In several indictment
states, almost all cases are given this double review. In
information states (see step 11), since alternative
screening by the grand jury is not utilized, the felony
defendant commonly has a right to a preliminary hearing.
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evidence at the hearing, but traditional defense strategy advises against subjecting defense
witnesses to prosecution cross-examination in any pretrial proceeding.
If the magistrate concludes that the evidence presented establishes probable cause, he
will "bind the case over" to the next stage in the proceedings. In an indictment jurisdiction
(see step 10), the case is boundover to the grand jury, and in a jurisdiction that permits the
direct filing of an information (see step 11), the case is boundover directly to the general
trial court. If the magistrate finds that the probable cause supports only a misdemeanor
charge, he will reject the felony charge and allow the prosecutor to substitute the lower
charge, which will then be set for trial in the magistrate court. If the magistrate finds that
the prosecution's evidence does not support any charge, he will order that the defendant be
released. The rate of dismissals at the preliminary hearing quite naturally varies with the
degree of previous screening exercised by the prosecutor. In a jurisdiction with fairly
extensive screening, the percentage of dismissals is likely to fall in the range of 5 to 15
percent of the cases heard.
(j) Step 10: Grand Jury Review. Although all American jurisdictions still have
provisions authorizing grand jury screening of felony charges, such screening is mandated
only in those states requiring felony prosecutions to be instituted by an indictment, a
charging instrument issued by the grand jury. About half of the states currently require
grand jury indictments for at least some classes of felony prosecutions. In several of these
"indictment states," prosecution by indictment is required only for felonies subject to the
most severe punishment (life imprisonment and capital punishment). In the remaining
indictment jurisdictions, including the federal system, a grand jury indictment is required in
all felony prosecutions (unless waived by the defendant). If there has been a preliminary
hearing, the magistrate's decision at that hearing is not binding on the grand jury. It can
reject prosecution notwithstanding a preliminary hearing bindover, or reinstitute prosecution even though the magistrate concluded that the prosecution's evidence was inadequate.
The grand jury is composed of a group of private citizens who are selected to review cases
presented over a term that may range from one to several months. Traditionally the grand
jury consisted of 23 persons with the favorable vote of a majority needed to indict. Today,
many states use a somewhat smaller grand jury (e.g., 12) and some require more than a
simple majority to indict. As in the case of the magistrate at the preliminary hearing, the
primary function of the grand jury is to determine whether there is sufficient evidence to
justify a trial on the charge sought by the prosecution. The grand jury, however, participates in a screening process quite different from the preliminary hearing. It meets in a
closed session and hears only the evidence presented by the prosecution. The defendant has
no right to offer his own evidence or to be present during grand jury proceedings. If a
majority of the grand jurors conclude that the prosecution's evidence is sufficient, the grand
jury will issue the indictment requested by the prosecutor. The indictment will set forth a
brief description of the offense charged, and the grand jury's approval of that charge will be
indicated by its designation of the indictment as a "true bill." If the grand jury majority
refuses to approve a proposed indictment, the charges against the defendant will be
dismissed. In most indictment jurisdictions, grand juries refuse to indict in only a small
percentage (e.g., 3 to 8 percent) of the cases presented before them.
(k) Step 11: The Filing of the Indictment or Information. If an indictment is issued,
it will be filed with the general trial court and will replace the complaint as the accusatory
instrument in the case. Where grand jury review either is not required or has been waived
in the particular case, an information will be filed with the trial court. Like the indict-
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ment, the information is a charging instrument which replaces the complaint, but it is
issued by the prosecutor rather than the grand jury. Approximately half of the states do
not require prosecution by indictment, and prosecutors in these jurisdictions proceed by
information in the vast majority of their prosecutions. In these "information states," the
charge in the information ordinarily must be supported by a preliminary hearing bindover
(unless the preliminary hearing was waived).
(l ) Step 12: Arraignment on the Information or Indictment. After the indictment
or information has been filed, the defendant is arraigned-i.e., he is brought before the trial
court, informed of the charges against him, and asked to enter a plea of guilty, not guilty,
or, as is permitted under some circumstances, nolo contendere. Most of the cases that reach
the arraignment stage will not go to trial. Depending upon the quality of pre-arraignment
screening, anywhere from 10 to 30 percent of the cases will be dismissed as a result of a
nolle prosequi or a successful defense motion. Of the remaining felony cases, 70 to 90
percent will be resolved by a guilty plea in most jurisdictions. 17 Whether the guilty plea
rate in a particular jurisdiction is closer to 70 percent or 90 percent depends upon several
factors. One very significant variable may be the extent to which the prosecutor is willing
to plea bargain-i.e., grant concessions in return for a guilty plea. While the vast majority
of prosecutors make substantial use of plea bargaining, they vary markedly both as to the
type of cases in which they will grant major concessions and as to the nature of those
concessions. One of the most common concessions is the reduction of the offense charged in
return for a guilty plea to a lesser offense. Thus, in a jurisdiction with extensive plea
bargaining, it is not unusual to find that only a small percentage of the defendants plead
guilty to the original charge. In other jurisdictions, prosecutors will offer concessions that
deal directly with the sentence as opposed to the level of the charge. Such sentencing
concessions often take the form of a prosecution recommendation of a lenient sentence
(which will be given great weight by the sentencing judge) or a promise of a specific sentence
agreed to by the judge.
(m) Step 13: Pretrial Motions. In most jurisdictions, a broad range of objections must
be raised by a pretrial motion. Those motions commonly present challenges to the
institution of the prosecution (e.g., claims regarding the grand jury), attacks upon the
sufficiency of the charging instrument, requests for discovery of the prosecution's evidence,
and requests for the suppression of evidence allegedly obtained through a constitutional
violation. While some pretrial motions are made only by defendants who intend to go to
trial, other motions are advanced almost as frequently by defendants expecting to plead
guilty even if the motion succeeds. Nevertheless, pretrial motions are likely to be made in
no more than 10 percent of all felony cases that reach the trial court. In misdemeanor
cases, pretrial motions may be made in less than one percent of the cases before the
magistrate court. The use of pretrial motions varies, of course, with the nature of the case.
In narcotics cases, for example, motions to suppress are quite common. In the typical
forgery case, on the other hand, pretrial motions of any type are quite rare.
As a group, pretrial motions are likely to result in the dismissal of not substantially
more than 5 percent of all of the felony cases before the trial judge (and they are likely to
17. There are several jurisdictions, however, which
present a quite different pattern. In Baltimore, for
example, defendants commonly demand trial, but waive
their right to jury trial. The guilty plea rate (excluding
dismissals) is quite low (e.g., 15 percent), but the percentage of jury trials is even lower. See McIntyre and
Am.Crtm.Just.Pro.-2

Lippman, Prosecutors and Early Dispositions of Felony
Cases, 56 A.B.A.J. 1154 (1970) (also noting substantial
variations among other urban districts in post-arraignment dismissals, guilty pleas, and jury and bench trials).

15

AMERICAN CRIMINAL JUSTICE PROCESS

have even less impact on the misdemeanor docket). The pretrial motion most likely to
produce a dismissal is the motion to suppress. Quite frequently, if the defendant gains
suppression of unconstitutionally obtained evidence, there will be insufficient remaining
evidence to continue with the prosecution.
(n) Step 14: The Trial. As noted previously, most felony and misdemeanor cases are
likely to be disposed of either by a guilty plea or by a dismissal. Quite commonly, only 10 to
15 percent of the felony cases that reach the trial court actually will go to trial. Misdemeanor cases tend to have an even lower trial rate. Magistrate courts often have trials in
less than 5 percent of the cases presented before them. Most trials will not be lengthy
affairs. Misdemeanor trials typically last less than one day. Felony trials may occupy
somewhat more time, particularly when tried to a jury, but most will be completed within a
few days.
In all jurisdictions, the defendant will have a right to a jury trial for all felony offenses
and for misdemeanors punishable by more than 6 months imprisonment (although the jury
trial right in the misdemeanor cases may exist only through a trial de novo). Most states
also provide a jury trial for lesser misdemeanors as well. Juries traditionally were
composed of 12 persons, but many states now utilize 6 person juries in misdemeanor cases
and several use the smaller juries in non-capital felony cases as well. Of course, the right to
a jury trial can be waived, and in most jurisdictions, a significant number of defendants will
waive the jury in favor of a bench trial. Over the country as a whole, however, a clear
majority (perhaps 60-65 percent) of all felony trials are tried to a jury. In several
jurisdictions, the percentage of jury trials comes close to 80 percent, although in at least one
state, it is as low as 13 percent. In misdemeanor cases, bench trials often are in the
majority even in jurisdictions that extend the defendant's jury trial right to all misdemeanors. In all but a few jurisdictions, the jury verdict in misdemeanor and felony cases,
whether for acquittal or conviction, must be unanimous. Where the jurors cannot agree, no
verdict is entered and the case may be retried. Such "hung juries" occur in a small
percentage of cases (e.g., 3-6 percent).
The criminal trial resembles the civil trial in many respects. There are, however,
several distinguishing features that are either unique to criminal trials or of special
importance in such trials. These include (1) the presumption of defendant's innocence, (2)
the requirement of proof beyond a reasonable doubt, (3) the right of the defendant not to
take the stand, (4) the exclusion of evidence obtained by the state in an illegal manner, and
(5) the more frequent use of incriminating statements of defendants. In most jurisdictions,
the misdemeanor trial will be almost indistinguishable from a felony trial. In some
jurisdictions, however, misdemeanor trials tend to be less formal, with rules of evidence
applied in a rather loose fashion.
Whether a criminal case is tried to the bench or to a jury, the odds favor conviction over
acquittal. The acquittal rate for felonies generally does not exceed one-third. At the
misdemeanor level, the rate of acquittals often is somewhat lower. A substantial variation
exists, however, among the different types of crimes. Acquittal rates for rape and robbery
tend to be considerably higher, for example, than acquittal rates for forgery or assault.
Where the offense is one that is not likely to produce either an offender caught "red-handed," more than one eyewitness, or contraband discovered in the defendant's possession, the
acquittal rate for the offense is likely to be higher than the average for offenses generally.
(o) Step 15: Sentencing. If the defendant pleads guilty or is found guilty at trial, the
judge will enter a judgment of conviction and set the case for sentencing. The structure of
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the sentence and the discretion of the judge in choosing among sentencing alternatives will
be controlled by statute. For misdemeanors a judge ordinarily has discretion to impose a
fine, probation, suspended sentence, or fixed jail term not to exceed a statutorily prescribed
maximum. For felony offenses, the choice ordinarily is between imprisonment and probation although the legislature is likely to have prohibited probation for some offenses. When
imprisonment is imposed, a majority of the states require that the sentence be indeterminate, i.e., the court sets a minimum and maximum term, with the parole board determining the actual release date between the minimum and maximum. State law will set the
highest maximum sentence permissible for the particular crime and will also require that
the minimum be no greater than a certain percentage (e.g., one-half) of the maximum.
Some jurisdictions also impose other restrictions upon the court (e.g., sentencing guidelines)
in its setting of the maximum and minimum terms. In recent years, many states have
moved from indeterminate to determinate prison sentences for most felonies. Under
determinate sentencing, the judge sets a single fixed term of imprisonment, which must fall
within a fairly narrow range set by the legislature for the particular crime. This sentencing structure eliminates earlier parole release except for limited good-behavior credits.
Among misdemeanor convictions, there often is a substantial difference in the pattern of
sentences for those cases that were originally filed as misdemeanors and those that started
as felonies but were reduced to misdemeanors as part of a plea bargain. In the former
group, the vast majority of the defendants will be fined, placed on probation, or receive a
suspended sentence. Where the initial charge was at a felony level, the defendant convicted
of a misdemeanor is more likely to receive a jail sentence (often combined with probation).
Defendants convicted on felony charges also are likely to be incarcerated for at least a short
period. Prison sentences usually are imposed in anywhere from one-third to one-half of the
felony convictions. Many jurisdictions also make extensive use of short jail sentences,
combined with probation, in felony cases. Of course, the likelihood of incarceration and the
length of incarceration will vary with the seriousness of the offense for which conviction
was obtained (and, in guilty plea cases, often the seriousness of the original charge).
(p) Step 16: Appeals. In felony cases, initial appeals will be taken to the intermediate
appellate court or to the state supreme court if there is no intermediate appellate court.
Initial appeals in misdemeanor cases will be taken to the general trial court, and in some
jurisdictions will consist of a trial de novo. Although all convicted defendants are entitled
to appeal their convictions, appeals are taken predominantly by those defendants who were
sentenced to imprisonment. In several states, a fairly substantial portion of felony appeals
(perhaps as many as 20 percent) come from imprisoned defendants who pied guilty and are
challenging their pleas. Most felony appeals, however, are taken by imprisoned defendants
who are seeking review of a trial conviction. In some jurisdictions, as many as 90 percent of
the defendants who were convicted after trial and sentenced to imprisonment will appeal
their convictions. Even with almost automatic appeals by this group of defendants,
however, the total number of felony appeals is still not likely to exceed 15 percent of all
felony convictions. In misdemeanor cases, the appeal rate is much lower.
The rate of reversals on appeal varies with the particular appellate court, but tends to
fall within the range of 10 to 20 percent of the cases heard. In many jurisdictions, the most
common objection raised on appeal is the trial court's admission of evidence obtained
through an allegedly unconstitutional search. That objection also provides the most
common basis for reversal. Other grounds raised quite frequently (but with much less
success) are the insufficiency of the evidence, the incompetency of counsel, constitutional
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violations in identification procedures, and challenges to the admission of defendant's
incriminating statements made to the police.
(q) Step 17: Postconviction Remedies. After the appellate process is exhausted,
imprisoned defendants may be able to use postconviction remedies to challenge their
convictions on limited grounds. In particular, federal postconviction remedies allow state as
well as federal prisoners to challenge their convictions in the federal courts on certain
constitutional grounds. The federal district courts receive roughly 9,000 such postconviction applications each year. Relief is granted on less than 4 percent of these petitions,
however, and the relief often is limited to requiring a further hearing. In the state systems,
postconviction remedies are used far less frequently.
(r) The Criminal Justice Funnel. If one drew a diagram of the criminal justice
process, charting the numbers of persons processed at each stage, the shape of the diagram
would be roughly that of a funnel. A great number of persons are subjected to the process
at its initial stage (pre-arrest investigation), and at each subsequent stage, fewer and fewer
persons are involved. There are more persons investigated as suspects than arrested, more
persons arrested than charged, more persons charged than finally brought to adjudication,
more persons adjudicated than found guilty, and more persons found guilty than subjected
to incarceration. As the caseload moves through it, the criminal justice process sifts out
cases in much the same manner as a sieve. This "sieve effect" or "funnel analogy" is aptly
illustrated by a rough model of the distribution of a cross-section of felony cases in a typical
jurisdiction. While our model probably is not duplicated in any particular jurisdiction,
available figures suggest it is roughly approximated in many urban communities.
We start with 5,000 possible felonies that come to the attention of the police either
through citizen complaint or officer observations. Although the investigation of some of
these possible felonies will not point to any suspects, the investigation of others will require
police encounters with more than one suspect. As a result, the police investigation process
for 5,000 felonies can readily produce more than 5,000 police-suspect encounters. Assuming
a typical mix of reported felonies (i.e., with a heavy emphasis on property crimes), the
investigation of the 5,000 felonies is likely to lead to the arrest of no more than 1,500
persons. Out of this group of arrestees, approximately 400 will be juveniles. They will be
transferred to the juvenile process, leaving 1,100 adult arrestees for possible criminal
prosecution. After the police and prosecutor have reviewed the cases against these
arrestees, about 350 will be released without any charges being pressed. In an additional
150 cases, the charges will be reduced to misdemeanors. Thus, of 1,500 felony arrestees,
only 600 will have felony charges filed against them.
The 600 felony charges will then be screened at preliminary hearings or grand jury
proceedings, and will be subject to challenge by defense motions of various sorts. These
procedures are likely to result in the dismissal of roughly 50 cases. Still another 50 cases
may be dismissed by the prosecutor as a result of his review of the case once it reaches the
trial court. Of the 500 felony cases that are left, approximately 400 will be resolved by
guilty pleas. Perhaps half of those pleas will be to misdemeanor charges, and the others
will be to the felony charged or to a lesser felony. There remain roughly 100 felony cases
that will go to trial. Approximately 70 of the trials will result in convictions, although not
necessarily for felonies.
In the end, of the 1,100 adult arrestees, approximately 250 will be convicted on a felony
charge (including felonies lesser than that originally charged) and 300 will be convicted of
misdemeanor charges. Of the 550 arrestees eventually convicted, as many as 250 may
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receive a sentence that includes some incarceration, but for most of the 250, incarceration
will be limited to a short jail term, typically combined with probation. Approximately 100
will be sentenced to prison terms.
For a detailed treatment of the legal course through which a criminal proceeding passes,
from detection and initial investigation of a crime through post-conviction review, see LaFave
and Israel's Criminal Procedure, Hornbook Series, Student Edition (West Publishing Company, St. Paul, 1985), with current annual pocket part, ... from pages 2-20 of which this
Introduction is drawn.
*
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